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NOTES. 

The Tank Car Case. — The common law laid no obligation on those 
engaged in so-called public employments, such as common carriers, 
innkeepers, and ferrymen, to provide adequate facilities; the full 
extent of their duly was to serve to the capacity of the instrumentalities 
which they possessed. 1 It is only when certain franchises and privi- 
leges have been granted to the carrier that the correlative duty of 
furnishing adequate facilities arises, varying in extent with the exigen- 

'Lovett v. Hobbs (1681) 2 Show. 127; see Spillers & Bakers Ltd. v. 
Gt. W. Ry. [1911] 1 K. B. 386, 392; Ocean S. S. Co. v. Savannah Works 
Co. (1909) 131 Ga. 831, 63 S. E. 577. The cases cited in support of dicta 
and textbook statements to the effect that at common law the carrier was 
bound to furnish facilities and appliances to transport such goods as it 
assumed to carry, see Illinois Cent. R. R. v. River etc. Co. (1912) 150 Ky. 
489, 150 S. W. 641; State v. Republican Valley R. R. (1885) 17 Neb. 647, 
24 N. W. 329; Branch v. Wilmington etc. R. R. (1877) 77 N. C. 347; 2 
Hutchinson, Carriers (3rd ed.) § 495 ; apparently without exception, con- 
cern carriers receiving some special privilege from the state. 



NOTBS. 231 

cies of traffic and its remunerative character. 2 For a violation of this 
duty the shipper has a civil action for damages, 3 and generally he may 
have mandamus to compel performance where the duty is clear and 
specific. 4 "Whether railroad commissions have power to afford relief 
to the shipper by ordering performance by the railroad or by awarding 
damages depends on the jurisdiction conferred on them by the legis- 
lature. 6 

The Interstate Commerce Commission may only exercise such 
powers as the Interstate Commerce Act 8 expressly or by clear impli- 
cation confers on it. 7 That the Statute does not purport to clothe the 
Commission with power to compel a railroad company to perform all 
its legal duties is apparent from § 22. 8 The original purpose of the 
Act was the abolition of unjust, unreasonable, and unduly or unjustly 
discriminatory practices and rates on the part of the railroad, and 
this cardinal purpose has- actuated subsequent amendments. To this 
end the Commission has power over the general equipment possessed 
by the carrier, but there has never been evident any intention to 
deprive the carrier of the exercise of its own judgment in the pur- 
chase, construction, and equipment of its roads and rolling stock, the 
commission being essentially an administrative tribunal. 10 An order 
requiring a carrier to desist from using its facilities in an unjustly 
discriminatory manner may result indirectly in the carrier's increasing 
its facilities, 11 but such cases afford no support to the assertion that 
the Commission has jurisdiction to determine what type of transporta- 
tion is best suited physically and economically to the needs of the 
shipper, and to order a carrier to acquire and furnish such facilities 
or to award damages for failure to do so. In the recent case of United 
States v. Pennsylvania B. B. (1916) 37 Sup. Ct 95, affirming s. c. 227 
Fed. 911, the Supreme Court denied that there existed in the Com- 
mission power to order a carrier to furnish tank cars to a shipper. 

'See Ocean S. S. Co. v. Savannah Works Co., supra; Ohio etc. Ry. v. 
People (1887) 120 111. 200, 11 N. E. 347; In re Gaterham Ry. (1857) 
1 C. B. (n. s.) *410. The obligation is to furnish both sufficient and suit- 
able cars. 2 Hutchinson, op. cit. §§ 495, 497. 

'Hoffman v. St. Louis etc. Ry. (1906) 119 Mo. App. 495, 94 S. W. 597; 
see Branch v. Wilmington etc R. R., supra; St Louis etc Ry. v. Clay 
Gin Co. (1906) 77 Ark. 357, 92 S. W. 531. 

'Southern Exp. Co. v. Rose Co. (1906) 124 Ga. 581, 53 S. E. 185; State 
v. Republican Valley R. R., supra, 647; see Florida v. Atl. Coast Line 
(1914) 53 Fla. 650, 64 So. 443; People v. New York etc. R. R. (1887) 104 
N. Y. 58, 66 et seq., 9 N. E. 856. 

'People v. Brooklyn Hgts. R. R. (1902) 172 N. Y. 90, 64 N. E. 788; 
State v. Mo. Pac Ry. (1895) 55 Kan. 708, 41 Pac. 964. 

•Act to Regulate Commerce, 24 Stat. 379 (1887), as amended. 

V» re Chicago etc R. R. (1888) 2 I. C. C. R. 231, 253; Joynes v. Pa. 
R. R. (1909) 17 I. C. C. R. 361, 368. 

•See Scofield v. Lake Shore etc. R. R. (1888) 2 I. C. C. R. 90, 117. 

•Texas etc R. R. v. Int Com. Comm. (1896) 162 U. S. 184, 197, 16 Sup 
Ct 666; Int. Com. Comm. v. Cincinnati etc R. R. (1897) 167 U. S. 479, 493, 
17 Sup. Ct. 896; 1 Drinker, Interstate Commerce Act 56. 

"Cincinnati v. Cincinnati etc R. R. (1910) 18 I. C. C. R. 440, 444 
Page v. D. L. & W. R. R. (1896) 6 I. C. C. R. 548, 553. 

"See United States v. L. & N. R. R. (Com. Ct. 1912) 195 Fed. 88 
Preston & Davis v. D. L. & W. R. R. (1907) 12 I. C. C. R. 115; Scofield 
v. Lake Shore etc. R. R„ supra. 
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The original Act of 1887 12 clearly conferred no such power upon 
the Commission. 13 By subsequent amendment 14 the term transporta- 
tion, defined as including cars and other vehicles and all instrumentali- 
ties and facilities of shipment, seems to have been made more specific, 
but not increased in scope. Further, the duty to provide and furnish 
such transportation upon reasonable request was expressly imposed 
upon the carrier, and the Commission was authorized to execute and 
enforce the provisions of the Act, 16 and was also given regulative powers 
over certain practices of the railroad. 16 The Commission held that these 
amendments empowered it to order a carrier to furnish coal or tank 
cars. 17 Failure to increase its existing facilities is not a practice in 
the usual sense of the word, nor is it within the sense of the word as 
used in § 15. Taken literally, § 1 seems to impose a clear duty on 
the carrier 18 and, read in connection with § 12, appears unequivocally 
to confer the power in question on the Commission, but if we interpret 
the language of the Act in the light of its history and purposes, 10 and 
look to the recommendation leading to the amendment on which the 
claim of jurisdiction is based, no such conclusion can be reached. 
Where powers not administrative have been conferred on the Com- 
mission the language has been explicit and the power clearly defined, 20 
and a power so foreign to the general purpose of the Act should not 
be inferred from doubtful language. Further, various special acts of 
Congress and requests by the Commission for legislation covering 
special equipment by the carrier, indicate that such power does not 
reside in the Commission. 21 To interpret the words "upon reasonable 
request^' as referring to the substance rather than to the manner of 
the request, thus opening the way to a typical question of original 
jurisdiction by the Commission, does violence to the language, and 
might result in the imposition of an impossible burden on the carrier. 22 

"See note 6, supra. 

"Scofield v. Lake Shore etc. R. R, supra, 116; In re Transportation 
etc of Fruit (1904) 10 I. C. C. R. 360, 373. § 1 of the act of 1887 pro- 
vided that "the terra transportation shall include all instrumentalities of 
shipment or carriage", but neither expressly imposed on the carrier the 
duty of providing such instrumentalities nor empowered the commission 
to enforce any such duty existing at common law. The fact that allow- 
ances are permitted under § IS for use of shippers' tank cars indicates the 
existence of the duty at law. § 3 of the act, taken from § 2 of the Eng- 
lish act of 1854 (17 & 18 Vict. c. 31), applies only to facilities between 
connecting carriers. Scofield v. Lake Shore etc. R. R., supra. 

"34 Stat 584 (1906). 

"25 Stat 855, 858 (1889). 

"36 Stat. 539, 551 (1910). 

"Vulcan Coal Co. v. 111. Cent R. R (1915) 33 I. C. C. R. 52 (this 
case involves damages, but the jurisdictional question is the same. Blume 
& Co. v. Wells Fargo Co. (1909) 15 I. C. C. R. 53.) ; Pennsylvania Par- 
affine Works v. Pa. R. R. (1915) 34 I. C. C. R. 179. 

"See Chicago etc Ry. v. Hardwick Elevator Works (1912) 226 U. S. 
426, 33 Sup. Ct 174. 

"See note 10, supra. 

^Last paragraph § 1, § 3. 

"Safety Appliance Act See Twenty-seventh Annual Report of Com- 
mission, p. 82. 

"Missouri & 111. Coal Co. v. 111. Cent R. R (1911) 22 I. C. C. R. 39. 
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The decision of the court is salutary, in. harmony with the purposes of 
the Act, and in accord with English decisions bearing on similar statu- 
tory enactments. 23 



Effect of Endorsement by Infant. — The endorser of a negotiable 
instrument by his act of endorsement obligates himself on contract 
to pay subsequent holders under given contingencies and at the same 
time transfers to his endorsee title to the instrument. 1 "Where, how- 
ever, the endorser is an infant, the dual result is modified because of 
the general unwillingness of the law to hold a minor to his obligations. 
Consequently, text writers agree that an infant endorser at common 
law is not liable to subsequent holders on his contract, because, as in 
the case of other infant contracts, 2 the promise must be regarded as 
voidable. 3 With regard to the attempt to transfer title, it has been 
intimated that at common law the endorsement of an infant is a void 
act, 4 but the decisions prove that it is effective as a passing of the 
property to the extent of allowing a holder to sue the maker at least 
until the infant avoids. 5 A disaffirmance, however, would be a good 
defense to a suit brought by any holder subsequent to the infant 

a The English law contains statutory enactments similar in tenor to 
those involved in this case. See Ry. & Can. Traf. Act, 1854 (17 & 18 Vict 
c. 31) § 2; Regulation of Rys. Act, 1875 (36 & 37 Vict, c 48) §§ 3, 6, 
directing that "every railway . . ' . company shall, according to their 
respective powers, afford all reasonable facilities" to the shipper. This 
section has been held to empower the Railway Commission to order the 
proper maintenance of existing facilities, Winsford Local Board v. Che- 
shire Lines Comm. (1890) 24 Q. B. D. 456, if the railway has legal power 
to perform the order, Arbrorth v. Caledonian Ry. (1898) 10 Ry. & Can. 
Traf. Cas. 252, 257, and no unreasonable financial expenditure is involved, 
Sussex Co. Council v. London etc. Ry. (1892) 8 Ry. & Can. Traf. Cas. 17, 
28, but does not seem to authorize the Commissioners to order a railway to 
acquire facilities which it does not possess. See Southeastern Ry. v Mayor 
of Hastings (1881) 6 Q. B. D. 586, 591. It appears, though the point is 
undecided, that the Railway Commissioners have not the power asserted 
by the Interstate Commerce Commission in United States v. Pennsylvania 
R. R, supra. See Spillers & Bakers Ltd. v. Gt. N. Ry., stipra; Caledonian 
Ry. v. Lanarkshire Ass'n. (1911) 27 T. L. R. 221; Innes v. London etc. Ry. 
(1875) 2 Ry. & Can. Traf. Cas. 155, 165. 

"Norton, Bills & Notes (4th ed.) § 65. 

'Tiffany, Persons (2nd ed.) 388. 

'Norton, op. cit. § 94; Tiedeman, Commercial Paper, § 49; Daniel, Ne- 
gotiable Instruments (6th ed.) § 228. 

'See Roach v. Woodall (1891) 91 Tenn. 206, 18 S. W. 407. One au- 
thority has stated that § 22 [N. Y. § 41] of the Negotiable Instruments 
Law, which seems to make such endorsements voidable, changes the com- 
mon law. Crawford, Negotiable Instruments Law, § 41. By reason of the 
citation of this case as declaratory of the common law view, his statement 
may be construed to mean that he regards such endbrsements as void at 
common law. But see note 16, infra. 

•Nightingale v. Withington (1818) 15 Mass. 272; Hardy v. Waters 
(1853) 38 Me. 450; Frazier v. Massey (1860) 14 Ind. 382; so also where 
the infant endorses for a partnership. Dulty v. Brownfield (1845) 1 Pa. 
497. Suit lies by the holder of a bill of exchange under such circumstances 
against the drawer, Grey v. Cooper (1782) 3 Doug. 65, or acceptor. See 
Jones v. Darch (1817) 4 Price, 300. 



